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QUESTIONS PRESENTED 

1. May the District of Columbia Court of Appeals withdraw 
permission for leave to appeal in forma pauperis on the basis of a “report” 
filed by appointed counsel, in view of the Supreme Court's admonition in 
Ellis v. United States and Hardy v. United States that adequate representation 
requires the effort of an advocate, and not merely those of an amicus curiae? 

2. Where an appeal as of right is provided by statute, and had 
his been a paid appeal, appellant would have been entitled to have a record 
of the trial proceedings reviewed by the D. C. Court of Appeals , does the 
denial by that court of leave to appeal in forma pauperis without considering 
any record of the trial proceedings constitute an “invidious discrimination” 
violative of the Fourteenth Amendment to the Constitution? 

3. Was the failure of the D. C. Court of Appeals to provide 
appellant a transcript of the trial proceedings in the Court of General 


Sessions, or its equivalent, a contravention of the Supreme Court’s 


pronouncements in Coppedge v. United States , Draper v. Washington and 


Hardy v. United States that an indigent requesting an appeal in forma pauperis 


must be furnished a record of “sufficient completeness” from which to 
prepare his contentions of error? 

4. Did the failure of appointed counsel to advise appellant of 
his right to a record of the trial proceedings constitute an ineffectiveness 


of representation? 
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Conclusion 


The Representation Afforded Appellant In The | 
District Of Columbia Court Of Appeals Resulting 
In Appointed Counsel's Filing A “Report” 
Concluding That Appellant Had Had “A Fair and 
Impartial Trial,” Was Inadequate Under The | 
Standards of Advocacy RequiredBy TheSupreme 
Court’s Decision In Ellis v. United States . . 
The Denial In This Case By TheDistrict Of 
Columbia. Court Of Appeals Of An Appeal As Cif! 
Right, Where No Such Disposition Would Be 
Permissible If Appellant’s Case Had Been A 
Paid Appeal, Was Error Of Constitutional 
Proportions . . 2... ee ee ee ww ole 


The Failure Of The District Of Columbia Court 
OfAppeals To Provide Appellant A Record Of | 
The Trial Proceedings With Which To Prepare 
His Contention Of Trial Error On Appeal Was | 
Erroneous .. 2. ee ee ee ee ee ee 


Failure Of Appointed Counsel To Apprise 
Appellant Of His Right To A Free Transcript | 
Of The Trial Proceedings Constituted 
Ineffectiveness Of Representation .. .. «'. 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 
This is an appeal from an order of the District of Columbia 
Court of Appeals denying appellant’s pro se’ request for leave to - 
appeal in forma pauperis to that court from certain convictions in the 
District of Columbia Court of General Sessions. This Court, having exer- 


cised its discretion to permit an appeal herein by order of October 6, 1965, 


has jurisdiction of this appeal under D. C. Code §11-321 (Supp. 1965). 


ot 
STATEMENT OF THE CASE 

On January 14, and February 18 and 19, 1965, petitioner was tried 
in the District of Columbia Court of General Sessions on six charges com- 
prising three alleged instances of unlawful entry and petit ery -- on 
March 23, 1964 (U.S. 9228-64; U.S. 9233-64), April 6, 1964 (U.S. 9229-64; 
U.S. 9232-64), and May 4, 1964 (U.S. 9230-64; U.S. 9231-64). Petitioner 
was found guilty on all charges by the trial court sitting without a jury, and 
was sentenced to a total of 1,620 days imprisonment. : 

By letter dated February 25, 1965, petitioner requested of the 
District of Columbia Court of Appeals, pro se, permission ta appeal his 
convictions to that court in forma pauperis, and further requested the appoint- 
ment of counsel. By order dated March 10, 1965, that court grausd petitioner 

| 

leave to appeal in forma pauperis, and appointed counsel to represent him. 


Subsequently, on March 18, 1965, appointed counsel filed an 


untitled pleading requesting leave to withdraw as counsel. That pleading 


contained essentially the following: 

In paragraph 1, there was a recitation of the March 10, 1965, order 
appointing counsel, issued by the District of Columbia Court of Appeals. 

In paragraph 2, it was stated that on March 17, 1965. counsel 
consulted with appellant “in the rear of U. S. Court Branch, District of 

“ regarding his convictions on February 19, 1965. | 

Paragraph 3: “Appellant stated to the undersigned that he had been 

asked by his trial attorney to plead guilty but that he the defendant did not 


so plead but did have a trial.” 


NSE LLY POPES Se eS 


ean 


Paragraph 4: “Appellant further contended that his trial attorney 


should have been more vigorous in opposing testimony and admission of 
evidence concerning fingerprints of the appellant.” 

In paragraph 5, it was noted that appellant contended that the 
fingerprints on a cashbox, introduced into evidence at the trial, had been 
obtained by the police by a ruse. 

In paragraph 6, it was noted that petitioner contended that the 


sentences were unduly harsh. 


Paragraph 8 related a summary of a conversation held on March 18, 
1965, between petitioner's appointed appeal counsel and his trial counsel, 
wherein certain aspects of the trial were apparently narrated by trial couns el. 


On the basis of the foregoing, appointed appeal counsel offered the 


following conclusion: 


“There appears to be no basis to support the appellants 
contention that he was ineffectively represented, and on the 
contrary it appears that trial attorney, in the course of said 
trials was called upon to make an infinite variety of decisions, 
and did make such decisions as effectively and vigorously as 
competent counsel may be expected to be and act under like 
circumstances and the fact that the result of said trials was 
adverse to the appellant gives no grounds for this COURT to 
undertake an appraisal of the qualities, strategies, methods or 
a particular course which a trial attorney presents. The 
appellant does not here establish that his trial was reduced to a 
sham which may shock the COURT’S conscience. Effective 
assistance being something meaning other than ‘successful 
assistance’ the ultimate result of said trials is not a basis for 
an assertion that appellant was denied effective assistance of 
counsel during his trials. 


“The COURT, in both said trials sat as a trier of the 
facts and there being no evidence that the findings of such 
triers of fact on February 18th and February 19th were contrary 
to the credible weight of the testimony and evidence, it is 
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RESPECTFULLY represented to THIS COURT that my 

investigation fails to establish the denial of a fair and 

impartial trial to the appellant, 

/s/ : 

On the same day that the foregoing pleading was filed, March 18, 
1965, the District of Columbia Court of Appeals, wholly on the basis of that 
pleading, (a) granted appointed counsel leave to withdraw, and (b) withdrew 
its earlier permission for petitioner to appeal in forma paupe ris. Petitioner 
thereupon, by letter filed in this Court on March 26, 1965, requested leave 


to appeal to this Court, the appointment of counsel, and release on bail 


pending appeal. 


By order dated June 16, 1965, counsel herein was appointed by this 


Court to represent appellant. Subsequently, following a renewed motion for 
release on personal recognizance, or alternatively for bail, and the filing of 
briefs relating to appellant's petition for the allowance of “a appeal, this 
Court by order dated October 6, 1965, (a) granted appellant leave to appeal, 
and (b) denied appellant release on personal recognizance or bail pending 
appeal. : 
STATUTES AND RULES INVOLVED 

Statutes 

Title 28, United States Code, Section 1915, provides in part: 

(a) Any court of the United States may authorize the 

commencement, prosecution or defense of any suit, action 

or proceeding, civil or criminal, or appeal therein, without 

prepayment of fees and costs or security therefor, by a 


person who makes affidavit that he is unable to pay such 
costs or give security therefor. Such affidavit shall state 


amet 


the nature of the action, defense or appeal and affiant’s 
belief that he is entitled to redress. 

An appeal may not be taken in forma pauperis if 
the trial court certifies in writing that it is not taken in 
good faith. 

(b) In any civil or criminal case the court may, © 
upon the filing of a like affidavit, direct that the expense 
of printing the record on appeal, if such printing is 
required by the appellate court, be paid by the United 
States, and the same shall be paid when authorized by 
the Director of the Administrative Office of the United 
States Courts. 


The following sections of the District of Columbia Code (Supp. 
1965) are involved: 


§11-741. Orders and judgments of Court of General 
Sessions and Juvenile Court. 


(a) The District of Columbia Court of Appeals has 
jurisdiction of appeals from: 


(1) final orders and judgments of the District 
of Columbia Court of General Sessions, 
including final orders and judgments of the 
Small Claims and Conciliation Branch and 
Domestic Relations Branch of that court; 


interlocutory orders of the District of 
Columbia Court of General Sessions, 
including interlocutory orders of the 
Domestic Relations Branch of that court, 
whereby the possession of property is 
changed or affected, such as orders dissolv- 
ing writs of attachment and the like; and 


(3) final orders and judgments of the Juvenile 
Court of the District of Columbia. 


(b) Except as provided by subsection (c) of this 
section, a party aggrieved by an order or judgment specified 
by subsection (a) of this section may appeal therefrom as of 
right to the District of Columbia Court of Appeals. 


§11-963. Criminal jurisdiction - Commitment. 


(a) Except as otherwise expressly provided by this 
section or other law, the District of Columbia Court of 


ery Ano 


General Sessions has original jurisdiction, concurrently 
with the United States District Court for the Da of 
Columbia, of: ; 
| 
(1) offenses committed in the District for 
which the punishment is by fine only or 
by imprisonment for one year or less; and 


(2) offenses against municipal ordinances or 
regulations in force in the District. 


| 
(b) The Court of General Sessions does not have 
jurisdiction of the offenses of libel, conspiracy, or 
violation of the postal or pension laws of the United States. 
| 
(c) In all cases, whether cognizable in the Court of 
General Sessions or in the District Court, the Court of 
General Sessions has jurisdiction to make preliminary 
examination and commit offenders or grant bail in bailable’ 
cases, either for trial or for further examination, 
(d) The Court of General Sessions has jurisdiction 
of all criminal cases properly pending in the Municipal 
Court for the District of Columbia on January 1, 1963. 


§17-305. Scope of Review. 


(a) In considering an order or judgment of a lower 
court or any of its branches, brought before it for review, 
the District of Columbia Court of Appeals shall review the 
record on appeal. When the issues of fact were tried by 
jury, the court shall review the case only as to matters of 
law. When the case was tried without a jury, the court 
may review both as to the facts and the law, but the judgment 
may not be set aside except for errors of law unless it 
appears that the judgment is plainly wrong or without evidence 
to support it. | 


The following Rules of the Rules of the District of Columbia Court 


of Appeals are involved: 


Rule 21. Record in Appeals of Right. | 

The record in appeals of right shall be prepared by the 
clerk of the trial court, and shall always include the following, 
unless an agreed statement is filed under Rule 26: 


st Ag 

(a) | The material pleadings without unnecessary 
duplication, including the information in criminal cases, and 
the petition or complaint in cases from the Juvenile Court. 


{b) The verdict of the jury, if any. 


{c)' The findings of fact and conclusions of law of 
the court, if any. 


(a) The written opinion of the court, if any. 

(e) The judgment or order appealed from. 

{f) |The statement of proceedings and evidence, if 
any; or, in lieu thereof, one copy of the reporter's trans - 


cript, as provided in Rule 23 (c). 


{g) The statement of errors claimed. 


(h)' The notice of appeal with date of filing. 


(i) | The designations or stipulations as to matters 
to be included in the record. 


(j) The certificate of the clerk authenticating 
transcript of record on appeal. 


Rule 26. Agreed Statement on Appeal. 


When the questions presented by an appeal can be 
determined without an examination of all the pleadings, 
evidence and proceedings in the trial court, the parties 
may prepare and sign a statement of the case showing how 
the questions arose and were decided in the trial court and 
setting forth only so many of the facts averred and proved 
or sought to be proved as are essential to a decision of the 
questions by this Court. The statement shall include a 
copy of the judgment or order appealed from, a copy of 
the notice of appeal, or of the order allowing the appeal, 
and a statement of the errors claimed by the appellant. 

If the statement conforms to the truth, it, together with 
such additions as the trial court may consider necessary 
fully to present the questions raised by the appeal, shall 
be approved by the trial court and shall then be certified 
to this Court as the record on appeal. 
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Rule 33. Failure of Appellant to Complete Appeal. 

When after filing notice of appeal, or the granting of 
application for appeal, the appellant fails to take any of the 
steps required by these Rules within the respective time 
periods fixed by Rules 27 and 30, the appellee may on 
motion filed in this Court, have the appeal docketed and 
dismissed. There shall be annexed to the motion a certifi- 
cate of the clerk of the trial court showing when the appeal 
was taken, a copy of the judgment and any other docket 
entries in said proceedings subsequent to the notice of 
appeal, or allowance of appeal. 


Rule 34. Dismissal by Agreement. 
Any appeal or application for allowance of appeal 
may be dismissed or withdrawn at any time prior to 
argument upon agreement of all parties, filed with the 
clerk. 
STATEMENT OF POINTS 
l. The filing of a “report” by appointed counsel in the District of 


Columbia Court of Appeals, in which counsel's two-conversation investigation 


and his conclusions that appellant had received “a fair and impartial trial,” 


did not meet the standard of advocacy required by Ellis v. United States > 


356 U.S. 674 (1958). 


2. Inasmuch as appellant's convictions in the Court of General 
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Sessions were of the type from which an appeal as of right is |provided, and 
since a “paying appellant” would be entitled to have the D. Cc. Court of 


Appeals review the entirety of the trial proceedings, the denial by the D, C. 


Sy ORT RCM GID 


Court of Appeals of an appeal without having any record of the trials before 
| 

it in appellant's case constituted an “invidious discrimination” violative of 
| 

the Fourteenth Amendment of the United States Constitution. | 


gz 

3. The failure of the D. C. Court of Appeals to provide appellant 
a transcript of his trials, or its equivalent, with which to prepare his 
contentions of trial error on appeal, in light of the Supreme Court's 
pronouncements in Coppedge v- United States, 369 U.S. 438 (1962), Draper 
v. Washington, 372 U.S. 487 (1963) and Hardy v. United States, 375 U.S. 
277 (1964, constituted clear error. 

4. The failure of appointed counsel to advise appellant of his 
right to a record of the trial proceedings in preparing his contention of trial 
error constituted an ineffectiveness of representation. 

SUMMARY OF ARGUMENT 

All of the issues in this appeal relate essentially to the rights of 
an indigent seeking a review by the District of Columbia Court of Appeals 
of convictions in the District of Columbia Court of General Sessions. 

On the one hand, the responsibilities of appointed counsel in the 
D. C.. Court of Appeals are atissue. For while Ellis v. United States, 


356 U.S. 674 (1958), established that adequate representation must entail 


the efforts of advocacy, and not merely an amicus curiae presentation to 


the appointing court, the “report” filed in the D. C. Court of Appeals 
by appointed counsel in this case is clearly of the type Ellis determined to 
be insufficient. 

On the other hand, the procedure followed by the D. C. Court 


of Appeals in this case has clearly violated the constitutional minimums 
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established by the Supreme Court in Draper v. United States, 372 U.S. 
487 (1963). Under existing procedures in the D. C. Court of Appeals, 
appellate review of appellant’s convictions would have been a matter of 
right, had appellant’s been a paid appeal. Moreover, appellant would 


have been entitled to have a complete record of the trial proceedings 


considered by the court. 


By virtue of his being an appeal in forma pauperis, however, 


appellant was denied any opportunity to even present his contentions of 
trial error to the D.. C. Court of Appeals, much less have any record of 
the trial proceedings reviewed. In light of the holding in Draper that a 
state court must afford an indigent opportunities for review equivalent to 
those available in a paid appeal, appellant's case presents a ewe breach 
of the proscriptions contained in the Draper case. : 

Finally, the specific failure of the D. C. Court of Appeals to 
provide appellant either a transcript of the trial proceedings, or any 
suitable alternative, with which to prepare his contentions of error on 
appeal is directly contrary to the instructions of Coppedge = United 


States, 369 U.S. 438 (1962), and Hardy v. United States, 375 U.S. 


277 (1964). 


— 
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The Representation Afforded Appellant In The 
DistrictOf Columbia Court Of Appeals Resulting 
In Appointed Counsel's Filing A “Report” Con- 
cluding That Appellant Had Had “A Fair And 
Impartial Trial,” Was Inadequate Under The 
Standards Of Advocacy Required By TheSupreme 
Court's Decision In Ellis v. United States. 

In Ellis v. United States, 356 U.S. 674 (1958), the Supreme Court 
established that the responsibilities of appointed counsel representing a 
convicted defendant on appeal were not fulfilled by an impartial consideration 
of the possible merits of the appeal, and an advising of the court of his 


conclusions. Rather, adequate representation required an active advocacy, 


predicated on a diligent investigation of all relevant circumstances. 


The case arose out of the request to this Court of a defendant 


convicted in the District Court of housebreaking and larceny for leave to 
appeal his conviction in forma pauperis. Two attorneys were appointed by 
this Court to represent the petitioner. Subsequently, a memorandum 
summarizing the relevant evidence and procedural circumstances was 

filed with the Court in which appointed counsel’s stated conclusion was that 

no substantial question existed warranting appeal. Their opinion was 
predicated on “a thorough and detailed statement of facts, based on interviews 
with the trial judge, appellant’s trial counsel, the prosecuting attorney, 

the court reporter,| one of the government witnesses, and the defendant.” 
Alluding to the adequacy of counsel’s vigorous and competent investigation 


of the case, the Court denied leave to appeal in forma pauperis. Ellis v. 


mr | 
United States, 101 U.S. App. D.C. 386, 249 F.2d 478 (1957). 


On appeal, the Supreme Court vacated the judgment and remanded 
the case, stating that an indigent seeking an appeal must be afforded 
representation by counsel acting as a conscientious advocate and not as an 
amicus curiae. The efforts expended by counsel in the case! however, the 
Court indicated, were primarily intended to advise the Court, and did not 
meet the standard of advpcacy required for effective representation 

More recently, in. Hardyv. United States, 375 U.S. 277 (1964), 
the Court reiterated and reinforced its position that edoquats representation 
entails active advocacy and not merely an impartial eralnation and an 
advising of the appointing court. | 

In this case, however, the very practice condemned by the 
Supreme Court in Ellis has occurred. As disclosed in the mi filed on 
March 18, 1965, by counsel appointed by the D. C. Court of Appeals, counsel 
had only one brief consultation will appellant the day earlier (March 17) 

“in the rear of U. S. Court Branch, District of Col.” regarding his 
convictions on February 19, 1965. The only other inveatigation indicated 
was counsel's conversation with appellant's trial counselyon Mach 18, the 
same day the report was filed. Hence, quantitatively alone, the extent of 
investigation made was far leas*than that-whichioccurred ‘in Eulis. 

More significantly, however, the efforts expended were qualitatively 
short of the standard required. Repeatedly in Ellis, the Court emphasized 


the need for advocacy, for “conscientious investigation,” for the need to 


“diligently investigate the possible grounds of appeal.” The memorandum 
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submitted by counsel here, however, indicates purely an amicus approach, 


rather than that of an advocate. Such phrases as: “there appears to be no 
basis to support appellant’s contention”; “[t]he appellant does not here 
establish that his trial was reduced to a sham” indicate clearly that counsel 
had handled the case in a manner which required petitioner not only to 
properly frame his contentions to counsel, but also to demonstrate their 
plausibility. Rather than having had the assistance of counsel in attempting 
to prepare his contentions on appeal, therefore, appellant actually bore 
the burden, during the course of a single short courtroom conversation, 
of demonstrating the adequacy of his contentions. 

In terms of the actual content of the report, while paragraph 2 
refers to a discussion with appellant regarding his February 19, 1965, 
convictions, and the conclusion refers to trials held on February 18th. 
and 19th, 1965, no mention whatsoever was made of the trial on two of the 
six informations (U.S. 9233-64; U.S. 9228-64), held January 14, 1965. 

Moreover, while the body of the memorandum purports to 
summarize all of appellant’s contentions of trial error, relating to the 
trials on February 18 and 19, 1965, the conclusion refers only to one of 
appellant’s own contentions -- that of ineffectiveness of counsel. No other 
specific references to appellant's assertions of error are made, even 
though in paragraphs 4 and 5, for example, appellant was said to have 
raised some question as to the admissibility of certain testimony and 


evidence at trial concerning petitioner’s fingerprints. Rather, the report 


impartially pronounces: 


“. . . there being no evidence that the findings of 
such triers of facts . . . were contrary to the credible 
weight of the testimony and evidence, it is RESPECTFULLY 
respresented to THIS COURT that my investigation fails 
to establish the denial of a fair and impartial trial to the 
appellant. . .” 


It is submitted that the report filed by appointed counsel in the 
D..C. Court of Appeals reflects neither the “conscientious Sorestinetinns 
nor the advocate’s presentation contemplated by Ellis. ce. Williams v. 
United States, 109 U.S. App. D.C. 18, 283 F.2d 382 (1960). Compare 
McCartney v. United States, 343 F.2d 471 (9th Cir. 1965). ‘as a@ consequence, 


the standard of representation required to be provided appellant in the D. C. 


Court of Appeals had not been satisfied in this case. See also Johnson v. 


United States , 352 U.S. 565 (1957); Farley v. United States » 354 U.S, 521 
(1957). 
0 


The DenialIn This Case By TheDistrict Of Columbia 
Court of Appeals Of An Appeal As CfRight, Where 


No Such Disposition Would Be Permissible If 
Appellant’s Case Had Been APaid Appeal, Was 
Error Of Constitutional Proportions x 


Decisions of the United States Supreme Court ave made it 
abundantly clear that a state having an appellate system in criminal cases 
is constitutionally required to provide means of affording adequate and 
effective review to indigent defendants: by according them substantially the 
same opportunities to secure an effective appeal as nonindigents. Lane v. 


Brown, 372 U.S. 477 (1963); Draper v. Washington, 372 U.S. 487 (1963); 


SES 
Smith v. Bennett, 365 U.S. 708 (1961); Burns v. Ohio, 360 U.S. 252 (1959); 
Eskridge v. Washing ston Prison Board, 357 U.S. 214 (1958); Griffin v. 
Dinois, 351 U.S. 12 (1956). As stated by the Tenth Circuit Court of 
Appeals; 
“ It is now settled that if state statutes provide for 
appeals from convictions in criminal cases, the due 
process and equal protection clauses of the 14th Amendment 
require that the right shall not be limited to those who are 
able to afford the expense of an appeal.” 
Patterson v. Medberry, 290 F.2d 275, 277 (10th Cir.), cert. denied 
368 U.S. 839, rehearing denied 368 U.S. 922 (1961). Cf. Mooneyham v. 
Kansas, 339 F.2d 209 (10th Cir. 1964); United States v- Sigler, 308 F.2d 


946 (5th Cir. 1962);'Kessinger v. Oklahoma, 239 F.Supp. 639 (E.D. Okla. 


1965); United States v. Fay, 230 F.Supp. 942, 948 (S.D.N.Y. 1964); United 


States v. Reincke, 225 F.Supp 985, 987 (D.Conn. 1964); Coffman v. 
Bomar, 220 F.Supp. 343 (M.D. Tenn. 1963). Compare United States v. 
Deaton, 349 F.2d 664 (6th Cir. 1965). 

Under the laws of the District of Columbia, the crimes with 
which appellant had been charged -- illegal entry and petit larceny -- were 
of the type from a ¢onviction of which an appeal as of right to the D. C, 
Court of Appeals exists. D. C. Code §11-741 (b) (Supp. 1965). Regarding 
the extent of review to which a “paying” appellant in such circumstances is 
entitled, D. C. Code §17-305 (Supp. 1965) provides, in pertinent part: 

“(a) In considering an order or judgment of a lower 
court or any of its branches, brought before it for review, 


the District of Columbia Court of Appeals shall review the 
record on appeal.” (emphasis supplied) 
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And.Rule 21, Rules of the D. C. Court of Appeals, specifies the content 
of the record upon which the court must base its ultimate decision: 
“The record in appeals of right shall be prepared by 
the clerk of the trial court, and shall always include the 
following ,.unless an agreed statement is filed under Rule 26: 
(a) The material pleadings without unnecessary 
duplication, including the information in 
criminal cases, and the petition or complaint 
in cases from the Juvenile Court. 


The verdict of the jury, if any. 


The findings of fact and conclusions of law of 
the court, if any. | 


The written opinion of the court, if any. 
The judgment or order appealed from. ! 
The statement of proceedings and evidence, if 
any; or, in lieu thereof, one copy of the preportes s 
transcript, as provided in Rule 23 (c). 

(g) The statement of errors claimed. 
The notice of appeal with date of filing : 


(i) The designations or stipulations as to matters to 
be included in the record. 


(j) The certificate of the clerk authenticating trans- 
cript of record on appeal.” 


Hence, in the case of a “paying appellant” in this appellant 8 
circumstances, there would be an absolute right to have the D. C. Court 
of Appeals review the matters of record specified in either Rule 2l or 
Rule 26, and to predicate any judgment on the contents of that record. 


In this case, however, neither an agreed statement under Rule 26, nor any 


of the matters specified in Rule 21 was ever before that court prior to its 
| 
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withdrawal of permission to appeal in forma pauperis. Moreover, it is 


submitted that under no reasonable interpretation can the memorandum sub- 
mitted by counsel to the D. C..Court of Appeals be seriously considered a 
“record on appeal,” within the meaning of D. C. Code §17-305(a), supra. 
Nor, it is submitted, did such a report constitute a “record of sufficient 
completeness” upon which the court could base its determination, under 
Draper v. Washington -, supra. In short, the denial of appellant’s one 
opportunity for appellate review was predicated on a document nowhere 
contemplated, either by statute or by rule of court, as a basis for denying 
an appeal as of right. 

Moreover, inasmuch as the initial order of the D. C. Court of 
Appeals on March 10, 1965, actually granted appellant leave to appeal, the 
rules of that court were ignored in a second respect. Under existing 
procedures, after an appeal has been properly initiated in the D. C. Court 
of Appeals, the only ways in which a case may be disposed of prior toa 
consideration of the merits by that court are (a2) on motion made by 
appellee pursuant to Rule 33 -- i.e., to have the appeal docketed and 
dismissed for failure to comply with the procedural timetables set forth 
in Rules 27 or 30 -- or (b) by agreement of all parties to dismiss or withdraw the 
appeal under Rule 34. Again, neither course was followed in this case. 
No motion had been made by the United States, nor was there any agreement 
between the parties to dismiss or withdraw the appeal. 

Appellant submits that the procedure followed by the D. C. 


Court of Appeals in this case is so glaringly at odds with that required to 
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be followed in the case of a paid appeal that an “invidious discrimination” 
violative of the Supreme Court’s unequivocal scongaeacnt is patent. 

Il 


The Failure Of TheDistrict Of Columbia Court 


Of Appeals To Provide Appellant A Record Of 'Tke 
Trial Proceedings With Which To Prepare His 
Contention Of Trial Error On Appeal Was 


Erroneous. 


In addition to the obvious non-compliance with the D. C. Court of 


Appeals’ existing rules and procedures, the complete inadequacy of those 
procedures in not providing an indigent would-be appellant = record of 
trial proceedings is likewise of apparent constitutional proportions in this 
case. : 

In Griffin v. Illinois, 351 U.S. 12, 19 (1956), the Serene Court 
stated unequivocally that “destitute defendants must be afforded as adequate 
appellate review as defendants who have money enough to bay transcripts.” 
Moreover, the Douglas v. California, 372 U.S. 353 (1963), and Draper v. 
Washington, 372 U.S. 487 (1963), decisions agree that the Equal Protection 
Clause is violated when a state denies an indigent any of the ma 
incidents of appeal. : 

Applying these requirements to requests for jeavelto appeal 
in forma pauperis. from convictions in U.S. District Courts, the Court in 
Coppedge v. United States, 369 U.S. 438 (1962) discussed at length the 
standards to be applied under 28 U.S.C $1915 in considering such petitions. 


Referring to situations where the District Court has denied leave to appeal, 
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and a pro se request has subsequently been made to the Court of Appeals, 


the Court stated: 


“If . . . the claims made or the issues sought to be 
raised by the applicant are such that their substance - 
cannot adequately be ascertained from the face of the 
defendant's application, the Court of Appeals must 
provide the would-be appellant with both the assistance 
of counsel and a record of sufficient completeness to 
enable him to attempt to make a showing that the 
District Court's certificate of lack of “good faith” is in 
error and that leave to proceed with the appeal in forma 
pauperis should be allowed.” pas 


369 U.S. at 446. 

Subsequently, in Hardyv. United States, 375 U.S. 277 (1964) , 
the Court defined precisely what it considered to be the “record of sufficient 
completeness” required to be supplied a would-be appellant by Coppedge: 
the entire transcript of the trial proceedings. The reasoning of the Court 


represented a meiding of the rights of an indigent defendant under Coppedge 


and the advocate’s responsibilities under Ellis: 


“A court-appointed counsel who represents the 
indigent on appeal gets at public expense, as a minimum, 
the transcript which is relevant to the points of error 
assigned. . .. But when, as here, new counsel repre- 
sents the indigent on appeal, how can he faithfully 
discharge the obligation which the court has placed on 
him unless he can read the entire transcript? His duty 
may possibly not be discharged if he is allowed less than 
that. For Rule 52(b) of the Federal Rules of Criminal 
Procedure provides: ‘Plain errors or defects affecting 
substantial rights may be noticed although they were not 
brought to the attention of the Court.’ The right to 
notice ‘plain errors or defects’ is illusory if no trans - 
cript is available at least to one whose lawyer on appeal 
enters the case after the trial is ended.” 


375 U.S. at 279-80. 
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The requirement of Coppedge -- that an indigent must be provided 
a record of “sufficient completeness” of the trial proceedings in preparing 
a petition for leave to appeal in forma pauperis -- was made applicable to 
state proceedings under the Fourteenth Amendment in Draper v. Washington, 
372 U.S. 487 (1963). While Coppedge had dealt only in terms, of supplying a 
transcript, however, the Court in Draper noted that =f altterndtive methods 
of reporting trial proceedings are permissible if they place atone the 
appellate Court an equivalent report of the events at trial froma which the 
appellant's contentions rise.” 372 U.S. at 495. | 

Asa -matter of fact, in this case, the trial Soccer held in 
| 

General Sessions Court had been recorded in their entirety by court reporters. 
However, neither at the time the D.. C. Court of Appeals first granted 
appellant leave to appeal in forma pauperis and appointed cet nor at 
any time prior to withdrawing its earlier permission to apne was 
appellant afforded any record of the proceedings by that come transcript or 
otherwise, on the basis of which to prepare his appeal. Appellant submits 
that this failure by the D. C. Court of Appeals is clearly vidlative of the 
constitutional standards enunciated in the Draper case. ! 

Moreover, a transcript of the trial proceeding in this case, rather 


than any other alternative, would seem to have been required by the Hardy 
| 


case, which appellant submits is fully applicable here. The crimes with 


which appellant had been charged resulted in three sentences of 180 days 


(U.S. 9231-64; U.S. 9232-64; U.S. 9233-64) and three of 360 days (U.S. 


ard eee 
9228-64: U.S. 9229-64; U.S. 9230-64). As a consequence, since the Court 


of General Sessions has concurrent jurisdiction with the United States 


District Court over such offenses, D. C. Code §11-963 (Supp.1965), and 


had the offenses beén prosecuted in the District Court the privileges of 


28 U.S.C. $1915 (upon which the Hardy decision was predicated) would have 
been applicable, it is submitted that the Court of General Sessions and the 
D. C. Court of Appeals must be considered to be within the ambit of §1915 
for purposes of determining appellant's rights in this case. Cf. Tipp v. 
District of Columbia, 69 App. D. C. 400, 102 F.2d 264 (1939); Hale v. 
Duckett, 43 App. D. C. 285 (1915); Huyler’s v. Houston, 41 App.D.C. 452 
(1914). Appellant incorporates herein by reference the extended discussion 
of precisely this point contained in the amicus brief submitted by the 
United States in Tay’ lor v. District of Columbia (No. 18527, decided 
December 17, 1964), at pages 10 through 12. 

Iv 


Failure of Appointed Counsel To Apprise Appellant 
Of His Right ToAFree Transcript Of TheTrial 


Proceedings Constituted Ineffectiveness Of 
Representation. 


A corollary to appellant’s right (discussed supra, Section III) to 
be provided a record of his trials -- either transcript or an “acceptable 
alternative” -- is the responsibility of appointed counsel to so inform him. 
Counsel herein is informed by appellant, however, that at no time during 


the single back-of-the-courtroom conversation between himself and appointed 
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counsel was the fact of petitioner’s entitlement to any record mentioned. 


Moreover, the memorandum filed by counsel in the D. C. Court of Appeals 


nowhere discloses that appellant was so advised. 

The court in Puckett v. North Carolina, 343 F.2d 452 (4th Cir. 
1965), however, has held squarely that a failure on the part of counsel to 
advise a defendant convicted in a state court proceeding of his right toa 
free transcript is tantamount to an ineffectiveness of representation. In the 
court’s words: : 


“Yet, if he was in truth too impoverished to meet the 
expense of appeal, Puckett was not accorded his full 
Constitutional rights, for indisputably a person of adequate 
means could in the same circumstances have obtained a 
review under the laws of North Carolina. At the time he 
was convicted, 1957, the United States Supreme Court had 
declared his Constitutional right to a free transcript. 
Griffin v. People of State of Illinois, 351 U.S. 12, 76 S. Ct. 
585, 100 L.Ed. 891 (1956). Of this he should have been 
advised by his counsel. While counsel’s omission) was an 
understandable lapse -- for obviously he had defended his 
client loyally and with zeal -- in law the failure amounts to 
an ineffectiveness in representation for which Pucket must 
not suffer.” 343 F.2d at 453. 


Accordingly, appellant submits that the identity of circumstances 


in this case with those in Puckett requires similar relief. Compare 


| 
Dillane v. United States, -- U.S. App. D.C. -- , 350. F.2d 732 


(1965). 
CONCLUSION | 


Stripped of all legalisms and technical arguments ; petitioner's 
case presents a clear instance where an indigent has been denied not only 


an appeal as of right, but has been denied the opportunity to even intelligently 
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present his contentions of trial error for appellate consideration. Even 
though this Court and petitioner's counsel would be wholly unable to form 
any clear notion of what actually transpired during petitioner's trials on 
the basis of the existing record, the denial of petitioner's one opportunity 
for appellate review has been made by the D. C. Court of Appeals on 
precisely that record. 

Neither the responsibility of advocacy required of counsel, nor 
the constitutional responsibility of the court to afford appellant an 
opportunity for review commensurate with that available to a “paying 
appellant” has been met in this case. Indeed, it is submitted that the many 
difficulties inherent in present D. C. Court of Appeals’ procedures and 
standards for handling appeals in forma pauperis have been brought into 
shocking relief in appellant’s case. The granting of appellant’s request 
for relief is not only warranted, but required. 

Wherefore, it is respectfully urged that this Court vacate 
the order of the D. C. Court of Appeals dated March 18, 1965, and remand 
the case to that court with instructions to appoint counsel for appellant, 
and to furnish appellant a transcript of the trial proceedings in the Court 
of General Sessions, on the basis of which appellant may properly present 


his contentions of trial error to the D. C. Court of Appeals for appellate 


review. 


Respectfully submitted, 


EDWARD P. TAPTICH 
300 Farragut Building Counsel for Appellant 
900 Seventeenth St,, N.W. (Appointed by this Court) 
Washington, D. C. 20006 
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REPLY BRIEF FOR APPELLANT 


ARGUMENT 


Pr eliminary Statement 


In its Memorandum in Lieu of Brief, appellee argues that 


"no issue regarding the preparation of the trial transcripts at Govern- 


ment expense was raised in either the Court of General Sessions or the 
District of Columbia Court of Appeals." Accordingly, it is urged, 
this appeal should be dismissed as improvidently granted,. on the 


basis of Taylor v. District of Columbia, No. 18,527 (appeal dismissed 
Moet hice oe 


as improvidently granted by order dated December 17, 1964). 


Ay seo 


As appellee acknowledges, the same point was earlier urged in 
opposition to appellant's petition for the allowance of an appeal herein, 
which petition was granted by order of this Court dated October 6, 1965. 
To the extent that an order without opinion may imply any particular 
holding of the panel rendering the decision, it would seem that the 
Taylor case was implicitly determined to be inapplicable. - However, 
inasmuch as the Court did not specifically reject the applicability of 
that case, appellant would agree that appellee is not precluded from re- 
asserting the same view at this juncture. 


I 


The Absence Of An Opinion Explaining The Bases For 
The Order Dismissal Of Taylor v. District of Columbia 
Precludes Any Precedential Effect On This Case 


As a preliminary matter, it should be noted that the Taylor case 
was decided by an unreperted order, without opinion; there is no expli- 
cation as to specific legal bases for the Court's holding.. It seems 
axiomatic that there may have been more than one legal reason for the 
Court's suggestion in the Taylor order that the matter raised had not 
been properly preserved in the Court below. Accordingly, without a 
specification by the Court of the legal predicate for the dismissal of 
the Taylor appeal, and a reference to the operative facts which gave rise 
to the application of whatever legal rules were felt to govern, appellant 


submits that appellee's speculation as to the possible grounds for 


apie 


dismissal in that case bears no consequence here. : 

Indeed, if an order disposition by this Court has any precedential 
value at all, there would have to be a virtual identity of facts between 
the case earlier decided and that to which it is sought to be applied. 


For while there would be no way to determine the legal bases for the 


earlier order, it can be argued that at least the same result should 


obtain, given the sarne factual circumstances. 
Even applying that view to the instant case, howeved, the Taylor 
order would still have no significance, for there is little factual similar- 
ity between that case and this. First, in Taylor, the appellant had been 
convicted in the Court of General Sessions of (1) operating a motor 
vehicle after revocation of his license, (2) reckless icing: and (3) 
leaving after colliding. Second, his petition for leave to acpeal in forma 
pauperis to the D. C. Court of Appeals had been granted by that Court. 
Third, while a request for a transcript of the trial proceedings was 


! 
denied the appellant in that case, he did have a statement of proceed- 


ings and evidence, approved by the trial judge, upon which to argue 


his appeal. 

In this case, of course, the facts are entirely different. 
Appellant was convicted of entirely different crimes -- imegal entry 
and petit larceny. Moreover, his petition for leave to appeal in forma 


pauperis was ultimately denied by the D. C. Court of Appeals. Finally 
| 
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there was neither a transcript nor an agreed statement of facts before 
that Court at the time of its decision, 

Absent, therefore, even a minimal similarity of significant facts 
between the Taylor case and this, appellant submits that no reasonable 
construction of law would permit the application of the result in Taylor 
to the instant appeal. 


sag 


No De Novo Issues Are 
Before This Court In This Case 


Appellee's assertion on the merits -- that the matters raised 
here were not preserved below -- is likewise without substance, as a 
reading of the “Questions Presented" in appellant's brief amply demon- 
strates. 

At issue here are questions involving the adequacy of represen- 
tation by counsel ‘and the sufficiency of procedures upon which the D. C. 
Court of Appeals based its denials of appellant's request for leave to 
appeal in forma pauperis. The present record shows that-appellant 
requested, pro se, permission to appeal to the D. C. Court of Appeals 
by letter dated February 25, 1965; that permission was granted by that 
Court and counsel appointed on March 10, 1965; that counsel filed the 
"report" in question on March 18, 1965; and that permission to appeal 
in forma pauperis was withdrawn by that Court on the same date on the 


basis of appointed counsel's "report". 
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It seems apparent, therefore, that all matters which are here 


urged as the basis for error were in fact before the D. C. Court of 
Appeals at the time of its ruling. The request for an eat which 

was ultimately denied, was before that Court; the Se chaitengen 
"yeport'"' of counsel was before the Court; and there was a total absence 
of any record of the trial proceedings upon which the Court's ruling 
should have been predicated, the lack of which appellant urges as 

error in this appeal. | 

To the extent that the issues in this appeal include an asserted 
inadequacy of representation before the D. C. Court of Appeals, 
appellee's claim of a failure to preserve in the lower Court the points 
raised here is merely an endorsement of appellant's pasties Indeed, 
were this Court to answer in the affirmative the fourth question pre- 
sented -- "Did the failure of appointed counsel to advise appellant of 
his right to a record of the trial proceedings constitute an ineffective- 
ness of representation?'' -- appellee's argument would be moot. 

But even further, to the extent that the D. C. Court of Appeals 
was affirmatively required, by statute (D. C. Code 8 17-305(a)) as well 
as rule of court (Rule 21, Rules of the D. C. Court of Appeals), to 
dispose of appellant's case on the basis of a record, the absence of a 


request by appellant to do what was already required in no way vitiates 


the court's prescribed responsibility. 
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WHEREFORE, it is respectfully requested that this Court grant 


the relief requested. 
| 
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